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DOMINIC GAZIANO, M.D., DEPONENT, SWORN 
EXAMINATION 

BY MR. ROWLEY: 

Q. Good morning. Doctor. My name is Carl 
Rowley. I represent Lorillard Tobacco Company. 

A. Good morning. 

Q. Please state your full name for us. 

A. Dominic Gaziano. 

Q. Dr. Gaziano, did you bring some 

materials with you this morning? 

A. Yes, sir. 

Q. What did you bring with you? 

A. Well, I brought some slides that I 
sometimes use in discussing the health effects of 
cigarettes. I brought four of the Surgeon General 
reports, '83, '84, '82 and '85. I brought a video 

that I co-produced on tobacco and its effects. And 
then the remainder of this is things that have been 
sent to me from Ness Motley's law firm, two huge 
depositions of David Burns, maybe even three. A 
1989 Surgeon General's report, and I believe 
there's another Surgeon General's report here as 
well. Let's see. Yes, 1998. As you requested I 
brought a curriculum vitae. I received from Ness 


Motley some, a listing of cases I had been involved 
in asbestos litigations with for that firm. I 
don't think it's all inclusive, but I don't keep 
records, and this is a partial list. I brought a 
copy of, I believe, all the slides that I would 
have an idea prospects of using, so as for you to 
use to review. And then I just dictated some notes 
about some recent medical information I reviewed, 
fairly recently, of having to do with certain, a 
certain bit of literature as it relates to s 
smoking and health. Actually, I believe these are 
for you. 

Q. Thanks. 

A. I have a booklet on lung cancer, 

handbook for staging and imaging, lymph node 
calcification, classification. Pulmonary 
Perspective is just a throwaway reference, June 20, 
2000, published by the Chest, American College of 
Chest Physicians. And these are just some sheets 
from mostly the Surgeon General's report that I've 
pulled out for personal reference, a few scattered 
references, one of which is a computer printout of 
what CT, Helical CT is and PET scanning is about. 
And a couple of references of CT scanning for lung 

7 

cancer, smoking and lung cancer, screening for lung 
cancer, several printouts, and finally a notice of 
this deposition. 

Q. Doctor, have you described for us now 
all of the items that you brought with you to the 
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deposition today? 

A. I'm sorry? 

Q. Have you described for us now — 

A. Yes, sir, I did. 

Q. Okay. Why did you bring all this 

stuff? 

A. Because I understand that you wanted 
me to bring all this stuff. 

Q. Okay. Did you bring it in response to 
the document requests that were attached to the 
notice of deposition? 

A. Yes, sir. 

MR. ROWLEY: I wonder if, counsel, 
could we kind of look through this stuff? We'll 
mark it during the first break. I don't want to 
take time out to do that now, but if he could pass 
it over and maybe my partner could start thumbing 
through it while we get started. 

MR. SEGAL: I have no objection to 
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that. 

That's okay with you. Doc, isn't it? 

THE DEPONENT: Sure. 

MR. ROWLEY: Great. 

MR. SEGAL: I think for whoever is 
going to review it's sake, I believe the copies, 
no, I better not say that. The slides, the slides 
I think would have to be reviewed on a slide 
projector at the first break. Other than that I 
think it's pretty well inclusive. 

MR. ROWLEY: Okay. Well, let's get 
the stuff passed over and then — 

A. Okay. The big stuff is over here on 
the floor. 

Q. Okay. He'll come around and — 

A. He can come around and look at it. 

And these are just notes that I like to continue to 
refer to. 

Q. How about the rest of the stuff? 

A. I have, I have given you copies. 

Q. Oh, I see. 

A. Here. Here you go. You don't have 

copies of those. 

Q. All right. And if you need to look at 

9 

any of these materials in order to answer a 
question, just let me know and I will pass it 
over. 

A. Okay. Sure. 

MR. SEGAL: And just so that it's 

clear — 

A. You have a copy of that. 

MR. SEGAL: — the three documents in 
front of the doctor right now, being his CV, a list 
that indictative of authority, as well as copies of 
some slides that he has used when speaking about 
the issue of tobacco, a copy has already been 
handed across the table to you. 

MR. ROWLEY: Okay. 

MR. SEGAL: So these three things 
you've got a copy of over there. 

MR. ROWLEY: All right. 

BY MR. ROWLEY: 
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Q. Doctor, you brought a slide tray with 

you with some slides in it? 

A. Yes, sir. 

Q. You also brought some hard copies of 

slides that are sitting in front of you? 

A. Yes, sir. 

10 


Q. Are there hard copies for every slide 

that's in the slide tray? 

A. No. 


Q. How did you decide which hard copies 
to bring? 

A. Well, this happens to be for another 
lecture I give on how to perform pulmonary function 
testing that I give to respiratory therapy students 
and medical students. So I don't think that you 
are particularly interested in that. And these are 
slides that has to do with tobacco issues that I 
have used in the past, but discussing it with 
Doctor, I mean Mr. Segal, he said these are not 
issues at this trial, so I did not make copies of 
and I don't intend to use them. 

Q. Okay. Let's see if we can clarify 
that. The first thing that you said is that you 
have slides that relate to pulmonary function 
testing and you didn't think we'd be interested in 
that? 


A. Yes, sir. 

Q. Why not? 

A. Well, you know, the realm of pulmonary 

medicine is gigantic, and I have a lot of slides 

11 


and I have lectured in a lot of things, one of 
which is pulmonary function testing that I just 
happen to have in that carousel, it wasn't intended 
to — so if you're interested in how to do 
pulmonary function testing, how to set up. I'll be 
happy to show them to you and lecture you on them, 
lecture them for you. 

Q. And then the other — 

MR. SEGAL: Let me help here for a 

minute. 

MR. ROWLEY: Sure. 

MR. SEGAL: I'm not trying to 
interrupt your questioning. 

MR. ROWLEY: No. 

MR. SEGAL: I'm trying to explain to 
you how we got to where we are today. 

MR. ROWLEY: That's fine. 

MR. SEGAL: There's, he keeps his 
slides as he keeps them, and when we were going 
over your subpoena I said, well, I think they're 
entitled to two different answers. One would be 
things that you may use at trial. Clearly if you 
have slides you think you might use at trial, they 
should know that. On the other hand, things like 

12 


cigarette advertising, although you may use that 
when speaking to school children or medical 
students, that's not your purpose in this trial, 
other experts will deal with that, but their 
subpoena is broad enough that theoretically they 
could say, well, but if you've used it in the past 
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7 I want to question you about it. 

8 So we're not tendering him for certain 

9 slides, but I thought it was appropriate that they 

10 be brought here in case you said, well, I don't 

11 care, Mr. Segal, that you may not present him on 

12 that issue, I still want to see what he's 

13 collected over the years. I mean, we don't have 

14 everything that he's collected, but it was in the 

15 slide tray, so what essentially we did is we didn't 

16 disturb the slide tray other than divide the slides 

17 that he anticipates he may use in this trial with 

18 slides that he won't be using in this trial, and it 

19 just so happens the slide tray had a whole other 

20 presentation that I didn't want to make him disturb 

21 that presentation, so I told him just leave it in 

22 the carriage. 

23 I can assure you on the record, 

24 though, all of the slides with regards to pulmonary 

13 

1 function testing are not slides which I intend to 

2 show to the jury or am proffering in this case, 

3 they just happen to be in this tray. 

4 And as I said for the record, that's 

5 not to try and stop you from questioning him about 

6 the slide tray, I just wanted to explain to you how 

7 we did it so that it might shorten your 

8 questioning. 

9 MR. ROWLEY: Sure, and I appreciate 

10 the explanation. 

11 BY MR. ROWLEY: 

12 Q. Doctor, aside from the pulmonary 

13 function testing slides that are in the tray, what 

14 other slides are in there? 

15 A. They have, they deal with the issues 

16 of smoking and health, and they represent parts of 

17 lectures that I've been giving over the last 30 

18 years, some slides are older than others that I 

19 have accumulated and present as a lecture to 

20 medical students, residents and in some community 

21 groups. 

22 Q. Okay. Do these slides relate to the 

23 health risks of smoking? 

24 A. Yes, sir. 

14 

1 Q. And with what types of community 

2 groups have you used these slides? 

3 A. Well, I've been asked to speak at 

4 community groups, and this was in the eighties, I 

5 believe, that was an ongoing series for the 

6 hospital. CAMC had a hospital series on community 

7 health, and one of which was the effects of 

8 cigarette smoking, and I was on that program. I've 

9 talked to a group of businessmen after the video 

10 came out, they wanted, they asked, they had seen 

11 the video, the commercial video, and asked me to 

12 come and lecture to them on — and I used it. But 

13 most of the presentations have been at the medical 

14 school. 

15 Q. Okay. I'm not sure who the audience 

16 was, though, for the community group lectures. 

17 A. Oh, every one is invited, the 

18 community, there were lay people, usually smokers, 

19 I believe they were largely smokers, and I was 
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speaking to a group with part of the intention of 
trying to bring about smoking cessation. And it 
was in a newspaper and said that there would be 
this, may have been this particular conference or 
it may have been a part of a series of conferences 

15 

all for that particular season. 

Q. And how many lectures did you give to 
community groups as opposed to hospitals and 
physicians and so forth? 

A. Personally I gave probably, oh, I did 
go to high schools, I was asked by a student, one 
of my, a child of one of my patients, to go to high 
school. I think I may have gone to high school a 
couple of times to present. So there weren't too 
many community type presentations. 

Q. And as I understand it, these 
presentations were in the early 1980s? 

A. They were in the eighties, and 
actually early nineties. 

Q. And just generally what message did 
you try to get across in these presentations? 

A. Oh, several messages. I suppose that, 
one, that cigarette smoking is very dangerous, and 
try to put the relative risk of cigarette smoking. 

I also try to instruct them on certain aspects of 
smoking as to its addictiveness. And I think the 
slides pretty much speak for themselves if you want 
to look at them at some later point, and I can give 
you a better understanding of what I was trying to 

16 

bring across. And as far as the medical school, 
almost yearly, until fairly recently when I started 
giving up doing a lot of that, but almost yearly 
gave one of my talks on smoking and health because 
of its importance in pulmonary medicine. 

Q. All right. So there are two sets of 
slides in the carousel, one relates to PFT testing, 
the other set relates to presentations that you've 
given to medical schools and hospitals and to 
community groups. What is the set of hard copies 
of slides that you have in front of you, how does 
that differ? 

A. This is hard copies of the slides 
that, the smoking slides have been divided into two 
groups, one that I don't intend to use and one that 
I intend to use, and to the extent that I found, I 
was able to give you a hard copy, I think I gave 
you a hard copy of everything in the ones I 
intended to use. 

Q. Okay. When you say intended to use, 
you mean intend to use — 

A. At trial. 

Q. In this case? 

A. Yes, in this case, yes, sir. 

17 

Q. And did you say I have a copy of the 
hard copy? 

MR. ROWLEY: Thanks. 

Q. All right. Are there any slides that 
you intend to use at trial that are not contained 
in the hard copy that you've given us? 

A. No. Except there's one trial in this 
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8 

carousel 

that I couldn't get you a 

hard 

copy 

But 

9 

basically gives you the source of a 

second slide. 

10 

it's not 

of 

any significance to me 

or to 

you 

, it 

11 

just, it 

' s . 

a reference slide of where I 

got 

one of 

12 

these other 

slides, and I couldn't 

find 

the 

hard 

13 

copy of 

it. 





14 

Q. 


Okay. Can you pull the 

one 

out 

that 

15 

there is 

no 

corresponding hard copy 

for? 



16 

A. 


If I had a carousel. 




17 

Q. 


Okay. 




18 

A. 


I don't think you could 

see 

it. 

It 


19 has to do with — well, let's see if I can take a 

20 minute to do it this way. This is it. It's just 

21 the publication in which one of the slides was 

22 placed called a shield which is a CAMC publication 

23 and has who the editors of it is, that's just as a 

24 reference, and I didn't have a hard copy for that. 

18 


1 Q. Okay. Is it okay with you if we keep 

2 this separate from the tray just for a while so 

3 that we can make sure that we know — 


4 

A. 

Sure. 

5 

Q. 

— that this is the sole slide — 

6 

A. 

Okay. 

7 

Q. 

— for which we don't have a hard 

8 

copy? 


9 

A. 

All right. 

10 


(Deposition Exhibit No. 4 marked for 

11 


identification.) 


12 BY MR. ROWLEY: 

13 Q. And for the record, I've marked the 

14 hard copies of the slides that you intend to use at 

15 trial as Exhibit 4. Is that right? 

16 A. Yes, sir, that's correct. 

17 Q. Aside from the documents that have 

18 been marked as Exhibit 4, are there any other 

19 documents or demonstrative aids or materials that 

20 you intend to actually show the jury at trial? 

21 A. Well, I'm not sure whether this video 

22 will be shown at trial that was, that has to do 

23 with smoking and health. I might add there's a 

24 couple hard copies that's not in my slide tray, and 

19 


1 I included them because for your benefit simply 

2 because these issues came up in Dr. Burns' 

3 deposition, and I had, I had reviewed this 

4 particular subject in some of my presentations, 

5 particularly medical students, I couldn't find the 

6 slides. Whether I may actually have slides made in 

7 a couple of these if it appears to be of some 

8 value. 


9 Q. Okay. Are you, you're referring to 

10 two pages on Exhibit 4 that are histograms? 

11 A. Yes, sir. 

12 Q. And what do those histograms relate 

13 to? 

14 A. They have to do with what happens when 

15 you advise people to stop smoking and the various 

16 ways you advise them and the impact of the advice 

17 you give them. 

18 Q. All right. Aside from the two pages 

19 that have histograms on them, are there any other 

20 slides or portions of Exhibit 4 for which you don't 
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21 currently have slides? 

22 A. No, sir. 

23 Q. All right. And what would the purpose 

24 in the case be of showing the jury the documents 

20 

1 that we've marked as Exhibit 4? 

2 A. You want me to go through all of 

3 them? 

4 Q. No, just generally what would the 

5 purpose be. I'm going to look through them during 

6 a break. 

7 A. Basically I, they represent — well, 

8 let me just look through them and see what it is 

9 that they represent. 

10 Q. Tell you what, I'm going to look 

11 through them during the break. 

12 A. Okay. 

13 Q. We won't waste time by having you go 

14 through them one by one. 

15 What's the name of the video that 

16 you're referencing? 

17 A. Tobacco Road, a Dead End. 

18 Q. And what was your involvement in the 

19 creation of Tobacco Road? 

20 A. I was an associate producer. 

21 Q. Who financed it? 

22 A. It's financed by Cambridge Industries, 

23 which is a, and I think they've been taken over by 

24 a more national public information firm who has 

21 

1 videos made on various items that has some market 

2 ability and it's sold, attempted to be sold to 

3 various groups, my understanding largely companies 

4 that have interest in smoking cessation. And it's 

5 Cambridge, and I'm not sure I can remember the 

6 industries. It's actually in the beginning of the 

7 video. And . . . 

8 Q. How did you become involved with the 

9 video? 

10 A. Well, a Gary Simmons was someone I 

11 knew who was working for this firm and he 

12 approached me and asked him, asked me, he was doing 

13 two videos, one on alcohol and one on tobacco, and 

14 he asked me if I would help him do a commercial 

15 video, 25 minutes in duration. 

16 Q. Did you participate in the video that 

17 related to alcohol? 

18 A. No. 

19 Q. Do you know what other types of videos 

20 this company has produced with respect to risk 

21 factors for disease? 

22 A. Oh, I don't really know. 

23 Q. And was this produced as a 

24 profit-making venture for the firm that financed 

22 

1 it? 

2 A. Yes. 

3 Q. Do you know how much money they made 

4 off of the video? 

5 A. You know, I thought producers of 

6 movies made lots of money, and I was a co-producer 

7 and I didn't get any money. 

8 Q. Okay. 
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9 A. I got five free videos to do with what 

10 I would like. But I have no knowledge of the 

11 company. I'm just always curious, so a time or two 

12 I call down there and ask them, I say. How's the 

13 video going, and they say. Oh, it's going pretty 

14 good. And I never know what that means, whether it 

15 means they sold two that month or 200, but, or 

16 whether it's even currently. 

17 I got this about a couple of years ago 

18 for another reason, I had lost my, not lost it, 

19 actually I give it out to people to show, and I 

20 actually, my principle use of it, and I did have 

21 some, I encouraged the Lung Association in the 

22 School of Respiratory Therapy, for about two or 

23 three years they went to all the junior high 

24 schools and showed them this gross film. 

23 

1 Q. All right. And when did they start 

2 showing the films at, in schools? 

3 A. Well, after it was produced, and I 

4 think it was in '91, and they started showing it 

5 soon thereafter, and for a period of time 

6 thereafter there was a — I learned you have to 

7 keep an enthusiasm about something or it sort of — 

8 probably for two or three years, and they . . . 

9 Q. Okay. You're saying it was shown in 

10 junior high schools for two or three years? 

11 A. Yes, sir. 

12 Q. Where else was it shown? 

13 A. A lot of respiratory, I think the 

14 School of Respiratory Therapy used it for a time or 

15 two, but I'm not sure if it was taken anywhere 

16 else. There was a, there's a group from the Lung 

17 Association and the Respiratory Therapy Association 

18 that take it upon themselves to give talks and 

19 presentations to various groups. I had no, I just 

20 knew they were doing it, and I occasionally would 

21 get some feedback. 

22 One interesting feedback I got, I 

23 don't know if you're interested in it, they didn't 

24 like the sound of the doctors, there's too much 

24 

1 southern sound in it. And I tell you, my, I think 

2 I'm a better producer than I am an actor and one of 

3 the junior high students picked up on that and 

4 commented on it, so I didn't think that . . . 

5 Q. Was the showing of this video to 

6 junior high school students limited to West 

7 Virginia or was it shown just for — 

8 A. No, I think it was limited to West 

9 Virginia, as far as I know. At least the group 

10 that I knew that was using it. 

11 Q. Okay. And you said you got some 

12 feedback from some of the junior high school 

13 students. Were those in the form of letters or 

14 notes or how did you get the feedback? 

15 A. One of the lung association members 

16 who worked for the Lung Association office used it 

17 and went to various schools, and she had some 

18 written feedback, and she thought some of them were 

19 very cute so she mailed them to me. I don't think 

20 that I got feedback on all of them. 

21 Q. Okay. Can you give us an idea of 
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which schools the video was shown on? 

A. I don't really know. Mostly Kanawha 
County, but I was, mostly the local area, whether 

25 

it's — but I did receive a call from Harrison 
County asking for the video. 

Q. Okay. You said that there was a Lung 
Association member who had, who was responsible for 
or who had caused the video to be shown at schools. 
Who was that? 

A. Her name was Shilog (phonetic). It's 
Dr. Dean Shilog's wife, and I'm embarrassed that I 
can't remember her first name. But she's since 
left town, but I think she was, I don't think she 
was the only person from the Lung Association, but 
she was the one that gave me some feedback. 

Q. Okay. Who else at the Lung 
Association caused the video to be shown? 

A. I don't know. I didn't have any 
knowledge of how they were, how this video fit in 
their public education endeavors. 

Q. Okay. You mentioned the Lung 
Association's public education endeavors. What do 
you mean by that? 

A. Public — The Lung Association, part 
of their function is to educate the public in means 
and ways to improve their pulmonary health. That's 
one of several. They're also actively involved in 
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trying to promote, they have a legislative arm, 
they have a public health arm, they have a patient 
services arm, so there were several of the 
activities that they do. 

Q. How long has the Lung Association been 
involved in public education in West Virginia? 

A. A long time. 

Q. Decades? 

A. Sure. 

Q. Since the 1960s at least? 

A. I wouldn't know. I wouldn't have any 
knowledge specifically. 

Q. Okay. Do you recall the 1970s the 

Lung Association sponsoring items such as 
television ads regarding the hazards of smoking? 

A. I don't recall specifically, no. 

Q. Okay. What activities, public 

education activities, can you recall that were 
sponsored by the Lung Association aside from your 
video? 

A. Well, they have several programs that 

involve going to school, into schools and talking. 

I recollect that the important thrust has been 
asthma, asthma control, and they have several, they 
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have developed several programs including animation 
characters, cartoon characters, to try to educate 
on asthma, I remember that specifically. 

Q. How about smoking and health issues? 

A. Oh, I think that's an important part 

of their activity, smoking and health issues. 

Q. How so? 

A. I just read the newspapers, and 

they're active in the — the national certainly has 
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10 been very active in attempting to promote health 

11 from cigarette smoking, and the local is just a 

12 reflection of that. So smoking cessation and 

13 smoking issues are an important part of the Lung 

14 Association's mission, I believe. 

15 Q. Okay. These efforts involve and have 

16 involved for decades first advising people of the 

17 risks of smoking, that's one of the things that 


18 

they have 

done historically? 


19 

A. 

Yes. 


20 

Q. 

And also encouraging people 

not to 

21 

start? 



22 

A. 

I believe so. 


23 

Q. 

And encouraging people to quit? 

24 

A. 

I think so. 


1 

Q. 

All right. Are there other 

groups 


2 here in West Virginia that serve a similar 

3 function? 


4 

A. 

Oh, I 

think the cancer societies are 

5 

very much 

concerned about the health effects of 

6 

smoking. 



7 

Q. 

Okay. 

Did you say the cancer 

8 

societies? 



9 

A. 

Yes, 

sir. 

10 

Q. 

Okay. 

What are you talking about? 

11 

A. 

Well, 

there's a West Virginia Cancer 


12 Society, which, American Cancer Society, there's a 

13 West Virginia office, and I'm sure the Heart 

14 Association is also very much involved in public 

15 health issues as it relates to heart disease. 

16 Q. Okay. All of these organizations have 

17 and have had for decades as one of their primary 

18 goals making sure that every one is aware and fully 

19 aware of the risks of smoking, encouraging people 

20 not to start smoking and encouraging those people 

21 who already smoke to stop smoking; is that fair? 

22 A. I believe that would be their aim. I 

23 am not sure that every one has been provided the 

24 message or how far the messages have been diffused, 
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1 but I am sure that those three organizations that 

2 would be an important part of their thrust, yes, 

3 sir. 

4 Q. Okay. You said that the video, 

5 Tobacco Road video, was gross. I think you said 

6 that. 

7 A. I did say that. 

8 Q. And what are you talking about? 

9 A. Well, you know, I am of the opinion 

10 that certain age children, because I have five 

11 sons, that they can understand certain things, so I 

12 presented health effects of smoking from a 

13 perspective of a suffering patient and from the 

14 prospects of a patient going in for lung surgery 

15 for lung cancer, and it was, is probably the most 

16 dramatic part of it. I don't think it was — 

17 because we did see the opening of the chest and 

18 things like that, and I just wanted for people to 

19 understand this is cigarette smoking, this is what 

20 happens when you smoke cigarettes. So there is a 

21 little bit of drama in it in that particular 

22 aspect. 
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23 Q. Okay. And describe the parts that you 

24 would characterize as gross. 
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1 A. Well, I don't think that it's gross 

2 particularly, I just think that, I didn't think it 

3 was gross, maybe some adolescent might consider, 

4 use that term gross. I think they probably all 

5 enjoyed the gross part. I actually, I showed them 

6 a surgeon, or a surgeon showed him opening up a 

7 chest, and the director of the film was very good 

8 in putting it together in terms of small snitches 

9 of this information in doing a thoracotomy and 

10 removing a lobe of the lung. 

11 Q. Okay. That procedure's actually shown 

12 on the video? 

13 A. A significant portion of it is. Not 

14 the whole video, not the whole procedure. 

15 Q. Sure. 

16 A. Because it's probably a three-hour 

17 procedure, but — 

18 (Break due to equipment failure.) 

19 BY MR. ROWLEY: 

20 Q. Doctor, I think we were discussing the 

21 purpose of the video and whether its purpose is to, 

22 was to or is to encourage people either not to 

23 start smoking or to stop smoking. 

24 A. Well, the primary purpose of the video 
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1 is to make money for Cambridge Enterprises. My 

2 purpose for doing the video and my interest in it 

3 and the reason that it was done the way that it 

4 was, was that there is one perception of cigarette 

5 smoking in which it's perceived as various fads of 

6 being macho or glamorous, and what I believe there 

7 is an awareness, increasingly has been awareness, 

8 and the Surgeon General's report will bear that out 

9 over the last 40 years, I believe, of the harmful 

10 effects of smoking, I believe that's something that 

11 is vague and not very much in the forefront. 

12 My purpose in this video is to present 

13 a different face of cigarette smoking, notably the 

14 harm and the misery and the suffering and the loss 

15 that can occur with cigarette smoking and present 

16 it in a way that gives someone in their mind that, 

17 you know, I saw this and I saw this poor woman that 

18 couldn't breathe, that's a possibility of my 

19 smoking cigarettes, that could happen to me. So 

20 basically that was a way the video in my mind was 

21 set up and hoped to achieve. 

22 Q. Okay. Is it intended to evoke an 

23 emotional response in the viewer? 

24 A. You know, emotional response, yes. 
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1 Emotional response, the tobacco companies always 

2 evoke emotional responses with ads and things, you 

3 know, it's all emotional. And if there is some way 

4 that another view of cigarette smoking can occur, a 

5 different kind of emotion, then that's to the 

6 good. If it creates an effort to get away from 

7 cigarettes, then I believe that's a good emotional 

8 attempt. 

9 But it's not just emotional, I think 
10 it's educational. There are, the facts of 
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cigarette smoking's effect is clear in that video, 
and so it is a factual presentation, too. It's 
educational. 

Q. You've seen other educational videos 
that have the same purpose, that is to say to 
persuade people not to start smoking or to quit 
smoking? 

A. Quite frankly I don't know that I've 
seen a video, I don't think I've seen a video to 
that effect. And there likely is, are such videos, 
but there certainly is some printed material to 
that effect, yes, sir. 

Q. Okay. Doctor, how old a man are you? 

A. 62. 
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Q. How long have you been practicing 
medicine? 

A. I graduated from medical school in 

1962 . 

Q. How long have you been advising 
patients of the risks of smoking? 

A. Probably since 1962, but almost 
continuously since 1965, '66. 

Q. Okay. You were advising patients of 

the risks of smoking before the '64 Surgeon 
General's report came out? 

A. I very likely would have, because I 
knew the harmful effects of cigarette smoking 
before the Surgeon General report came out. 

Q. How did you know that? 

A. You know, that's an interesting, I 

always like to tell this story. I was in the Army 
in 1964, and the eve the Surgeon General's report 
was to come out a neighbor asked me. Dr. Gaziano, 
said. You're going to talk about smoke, whether 
lung cancer causes smoking, I'm sorry, smoking 
causes lung cancer, and he had a cigarette in his 
hand, and he said. What do you think. I said. 

Well, I know what the report is going to say, I 
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said. Because of the Medical Research Counsel of 
Great Britain a couple of years earlier looked at 
the data and said that it did and that science is 
international. So I knew well before the Surgeon 
General's report related to smoking harmful 
effects. 

Q. Were you familiar with the publicized 
studies that came out in the 1950s, the 
retrospective studies on smoking and lung cancer at 
that time? 

A. I wasn't involved so much in studying 
particular articles. As a student I confined most 
of my work to textbooks, but as the General's came 
across my desk, I was aware of a body of 
literature, not specifically, but I was aware of a 
body of literature that supported that. 

Q. In the early and mid-1960s, what risks 
did you advise patients of with respect to smoking? 

A. Well, the risk of cancer, a risk of 
emphysema, a risk of heart disease was forefront, 
and then subsequently in some Surgeon General 
report that came out later became more aware of 
other cancers that were related, esophogeal. 
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24 laryngeal, I think laryngeal was one of the earlier 
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1 ones, bladder cancer. And then the vascular 

2 complications, including strokes and aneurysms and 

3 subsequently peptic ulcer disease. How many 

4 smokers I advised to stop smoking who had ulcers 

5 were rather large over the years. I think those 

6 are the important ones, I'm sure they're not all of 

7 them. 

8 Q. Have you advised your patients since 

9 the early and mid-1960s that the diseases that you 

10 believe smoking causes can be fatal? 

11 A. Oh, yes. Fatal or sometimes worse, 

12 crippling. And I'm almost evangelical sometimes in 

13 terms of advising my patients of the harmful 

14 effects of cigarette smoking or tobacco use. 

15 Q. And your colleagues in pulmonary 

16 medicine, it's been your experience, also advised 

17 their patients of these risks? 

18 A. Absolutely. You can't be a 

19 pulmonologist without doing that because that's an 

20 extremely important part of your function. 

21 Q. And are you also an internal medicine 

22 doctor? 

23 A. Yes, sir. 

24 Q. Do most internists and have they over 
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1 the past several decades done that as well, advise 

2 their patients who smoke to stop smoking and review 

3 the risks of smoking with them? 

4 A. I think that that's something that's 

5 been increasingly evident over the decades. To the 

6 extent it was done early on I don't really know. 

7 But it's almost recommended at least that everybody 

8 do it now, I mean that's a part of our health 

9 evaluation, evaluates the smoking status. 

10 Q. Have you ever been a smoker? 

11 A. No. 

12 Q. Have you ever smoked even one 

13 cigarette? 

14 A. Yes, maybe two in my life. 

15 Q. When did you do that? 

16 A. When I was in medical school. 

17 Q. You smoked one or two? 

18 A. Cigarettes. And I probably smoked 

19 half a dozen cigars in my life. 

20 Q. And how was it that you smoked one or 

21 two cigarettes and did not become a regular smoker? 

22 A. Two or three people, two or three 

23 reasons. One, I didn't care for it. Two, I wasn't 

24 going to play with cigarettes or cigars. Three, I 

37 

1 knew what they could do to you, and I was not going 

2 to be, I had special knowledge knowing what 

3 cigarettes did, and I was not going to be a part of 

4 that. 

5 Q. Do you recall when the '64 Surgeon 

6 General's report came out? 

7 A. I remember it coming out. I remember 

8 it coming out, I don't remember exactly the date 

9 that it came out. 

10 Q. Sure. 

11 A. But I remember, and I believe I 
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12 subsequently saw in reviewing some of this material 

13 that it was in January, but I can't remember a 

14 date. So for me it could have been spring or fall, 

15 but it happened to be in the winter. 

16 Q. Okay. And you describe, was it a 

17 neighbor who came up to you and said he was 

18 anticipating the report coming out and asked you 

19 what you thought? 

20 A. Yes. It was in the papers for several 

21 days before the report, and everybody was waiting 

22 on it, the whole nation was waiting on it. 

23 Q. Okay. Anticipating the Surgeon 

24 General's view or opinion on the link between 
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1 smoking and lung cancer? 

2 A. Yes. I think lung cancer was the most 

3 important, and it was something that the public was 

4 focusing on, yes, sir. 

5 Q. Okay. You say everybody was waiting 

6 for it and saw it in the newspaper even before it 

7 came out. It was also in the newspaper, obviously 

8 there were reports in the newspaper of the results 

9 of the committee's findings? 

10 A. Yes. 

11 Q. And as you recall them, what were 

12 those findings that were in all the newspapers that 

13 the public saw? 

14 A. That cigarettes cause lung cancer. 

15 Q. Was that the main message of the '64 

16 report? 

17 A. No, it wasn't the main message of the 

18 '64 report. It was also that it caused other 

19 diseases, too. 

20 Q. All right. 

21 A. Heart disease and lung disease, but 

22 the focus was mostly on lung cancer, in the lay 

23 press anyway. 

24 Q. Okay. And by the lay press, you mean 
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1 the newspapers that — 

2 A. The Manchester Union Leader, 1964. 

3 Q. Okay. 

4 A. Now, don't quote me. If you go back 

5 and dig those out, I'm just being facetious, 

6 because I'm sure it would have been in the Union 

7 Leader, I'm just saying that was, that's the main 

8 newspaper in New Hampshire. 

9 Q. Sure. What you're saying is that it 


10 

received wide attention from the 

press? 


11 

A. 

It received a lot of 

attention at 

that 

12 

time, yes. 

sir. 



13 

Q. 

It was front page news? 


14 

A. 

I don't know where it 

was placed. 

but 

15 

it was important news. 



16 

Q. 

It was covered on television, of 


17 

course? 




18 

A. 

1964. I don't know. 

Specifically, I 

19 

would imagine it was, but I don't 

recollect. 

I 

20 

don't even 

recollect the newspaper articles. 

I'm 

21 

just saying 

it was something that 

was well 


22 

publicized. 




23 

Q. 

Okay. And how did your patients 

react 

24 

to this wildly publicized report? 




http://legacy.library.ucsf;MiLf/(tid/eln05aC0/pdfndustrydocuments.ucsf.edu/docs/pxxd0001 



40 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 


A. Well, some don't, didn't know about 
it. Some didn't know about it, some don't know 
about it, some refused to believe it and some 
believed it, so there's a wide range of responses. 

Q. And how did you and other physicians 
respond to that kind of response? 

A. Well, I've always known that it, I 
tried to convince my patients that it was indeed a 
fact that cigarettes is harmful. 

Q. Are you kind of in semi-retirement 

now? 

A. Yes, sir. 

Q. How long have you been in semi- 
retirement? 

A. About three years. 

Q. When was the last time you, well, you 
may still be doing it, but the last time you 
treated patients? 

A. I haven't treated patients since 

October of '97. 

Q. What's your occupation now? 

A. I do a lot of occupational lung 

disease evaluations. 

Q. Is that primarily at the request of 
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attorneys? 

A. Yes, sir, it is. 

Q. What percentage of your income 

currently is derived from consultation with lawyers 
or litigation-related activities? 

A. Probably 80 percent. 

Q. And where does the other 20 percent 
come from? 

A. I do other occupational lung disease 

evaluations for other individuals. Some 
individuals that come in on their own, I work for 
the Department of Labor as senior consultant and I 
evaluate claims for black lung in the office, I do 
evaluations for the Workman's Compensation 
commission in West Virginia for occupational lung 
disease, I work at the hospital reading pulmonary 
function testing. I don't get paid for it, but I 
teach, I'm the medical director of the University 
of Charleston School of Respiratory Therapy. I 
have been a part of the U.S. Navy surveillance 
asbestos program. 

Q. You're now describing the 20 percent 
of your current income? 

A. Yes. 
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Q. That is not litigation related? 

A. Yes, sir. 

Q. None of those activities that you've 

just described are litigation related? 

A. Well, they are to, everything is 
litigation because ultimately, even though 
Department of Labor and the Workman's Comp are 
issues of, represent issues that sometimes 
require — 

Q. Okay. Well, let me go back to the 
previous question. What percentage of your current 
income is litigation related? Is it essentially 
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13 

100 percent? 


14 

A. 

Well, 

I'm going to say that the 20 

15 

percent 

that I mentioned is not, the issues are 

16 

pretty clear-cut. 

they are not litigiousness. They 

17 

could be 

, I'm not 

saying they are, but they could 

18 

be. 



19 

Q. 

Okay. 

I don't know what you're 

20 

talking 

about. 


21 

A. 

Well, 

you know, if I examine some — 

22 


MR. SEGAL: Let me just interpose — 

23 


MR. ROWLEY: I'll rephrase. 

24 


MR. SEGAL: The problem is we started 
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1 as cases that are referred to by lawyers. 

2 MR. ROWLEY: Uh-huh. Yeah, we're — 

3 MR. SEGAL: But the Comp system and 

4 the other systems, that's not lawyers referring him 

5 cases. And theoretically he could render an 

6 opinion and the board could say, okay, we agree 

7 with you, and there's no litigation. Or he could 

8 render an opinion and an employer or the employee 

9 could object to that opinion and it would be 

10 litigation. So — 

11 BY MR. ROWLEY: 

12 Q. Okay. You're distinguishing between, 

13 if counsel's correct, you're distinguishing between 

14 cases that are referred to you by attorneys and 

15 those that you evaluate on some other basis that 

16 come to you from some other source? 

17 A. Yes, sir. 

18 Q. Okay. 80 percent of your current 

19 income comes from cases that are referred to you by 

20 lawyers? 

21 A. Yes, sir. 

22 Q. The other 20 percent may involve 

23 litigation in some respect or another or eventually 

24 involve litigation, but they come to you from a 
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1 source other than lawyers? 

2 A. Yes, sir. 

3 Q. And of the 80 percent of your income 

4 that is derived from cases referred to you by 

5 lawyers, what percentage of those lawyers represent 


6 

plaintiffs? 




7 

A. 

I think all of them, or 99 percent. 

8 

Q. 

When 

was the last time you evaluated 

9 

an individual at 

the request of a defendant 

in a 

10 

lawsuit? 




11 

A. 

Oh, a 

long time ago. 


12 

Q. 

How long ago? 


13 

A. 

I imagine several years ago. 


14 

Q. 

Well, 

can you narrow it down any 


15 

better than 

that? 



16 

A. 

No, I 

can't. 


17 

Q. 

Okay. 

Was it more than a decade 

ago 

18 

A. 

About 

a decade ago. 


19 

Q. 

Okay. 

And who was the defendant 

who 

20 

you say asked you 

to evaluate a claimant? 


21 

A. 

I don't recall. 


22 

Q. 

What 

industry was it? 


23 

A. 

I believe it was a chemical, one 

of 

24 

the chemical industries. 
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Can you tell us which one? 

No. One in the Valley, DuPont or 


1 Q. 

2 A. 

3 Carbide. 

4 Q. What was the case about? 

5 A. I don't think, the physician, well, 

6 actually the physician for the company that was 

7 involved would send me cases occasionally, and that 

8 was the one I recollect, that kind of evaluation as 

9 to whether or not an occupational lung disease is 


10 

present in 

an individual who works for the company 

11 

Q. 

Okay. 

And that was approximately a 

12 

decade ago? 




13 

A. 

Yes. I 

had — 

yes, sir, that's 

14 

correct. 




15 

Q. 

Okay. 

In what 

year were you first 

16 

retained to 

consult 

on any 

litigation matter. 

17 

approximately? 



18 

A. 

I'm not 

sure I 

understand — 

19 

Q. 

Sure. 



20 

A. 

— the 

question, because I've been 

21 

doing occupational 

lung disease since I came into 

22 

town in '69 




23 

Q. 

Okay. 

Has it 

been since 1969 that 

24 

you've been 

getting 

calls 

from lawyers asking you 
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1 to either review records for claimants or examine 

2 claimants or provide reports with respect to 

3 claimants? 


4 

A. 

Very 

early on, yes, sir. 

5 

Q. 

Okay. 

Since approximately 1969? 

6 

A. 

'69 or '70 I had, I did a significant 

7 

amount of 

work in 

those areas, yes, sir. 

8 

Q. 

Okay. 

And that's when you moved to 

9 

West Virginia, is 

that what you said? 

10 

A. 

When 

I started practicing. 

11 

Q. 

Okay. 

And where were you practicing 

12 

at that time? 


13 

A. 

Well, 

I was in the Army before that. 

14 

Q. 

Okay. 

When did you move to West 

15 

Virginia? 



16 

A. 

1969 . 


17 

Q. 

Okay. 


18 

A. 

No, I 

'm sorry. I was in medical 

19 

training 

in the Army before that. 

20 

Q. 

When 

did you move to West Virginia? 

21 

A. 

' 69. 


22 

Q. 

Okay. 

Can you tell us in 1969 or 197 

23 

when you 

first started having this relationship 

24 

with lawyers whereby they would give you claimant: 
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1 to evaluate, what percentage of your income was 

2 derived from that type of activity at that time? 

3 A. Well, as I was in practice anywhere 

4 from 25 to 35, 30, 35 percent was involved with, 

5 over the years, involved with occupational lung 

6 disease activities, black lung and asbestos 

7 primarily. 

8 Q. Okay. Now, you keep saying 

9 occupational lung disease activities. You could 

10 see a patient who had an occupational exposure who 

11 wanted to be evaluated with respect to his disease 

12 that wasn't referred by a lawyer, obviously? 

13 A. Oh, yes. That was an important part 


http://legacy.library.ucsf;MiLf/(tid/eln05aC0/pdfndustrydocuments.ucsf.edu/docs/pxxd0001 



14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

1 


of my practice. 

Q. Okay. And that would be an instance 
where you would be reviewing a case of occupational 
disease or suspected occupational disease that 
wasn't related to litigation, that wasn't referred 
by a lawyer? 

A. That's right. 

Q. Okay. What I'm asking you — 

A. But that's not what I'm including, 
because I did pulmonary function tests and devoted 
almost one full day to doing those kinds of exams 
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by agencies, by lawyers, by Social Security 
disability programs. Bureau of Hearing Appeals 
evaluation, U.S. Bureau of Hearing Appeals 
evaluation. And I ran a pulmonary function lab 
early on in which there were issues, and I received 
referrals by physicians to evaluate people for 
occupational lung disease. 

Q. Okay. As you distinguished earlier, 
litigation related from non-litigation related, 
that is to say litigation related is a referral 
from a lawyer to assess a claimant. What 
percentage, approximately, of your income when you 
first started practicing was litigation related as 
you defined it earlier? 

A. As I said, in the early years it was 
20 to 30 percent. I'm just guessing again, I 
wouldn't separate the . . . 

Q. Were there years between '69 and the 
date that you retired when it was markedly lower or 
higher in terms of the percentage of your income? 

A. No, because I kept it limited by the 
schedule that I would do. 

Q. You retired in '97? 

A. Yes, sir. 
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Q. And in 1997 what percentage of your 
income was derived from litigation-related 
activities, as you've defined it for us? 

A. How about let's go to '96, because 
that was a full year. 

Q. Fine. 

A. And basically, again, I would say 25, 

30 percent. That's an estimate, I can't remember, 
that's an estimate. 

Q. Okay. That's your best estimate as 

you sit here? 

A. Yes, sir. 

Q. In 1996 how much money did you make 
from litigation-related activities, approximately? 

A. What year was that? 

Q. 1996, the last full year. 

A. Probably $250,000 or maybe 200, 

200 , 000 . 

Q. Okay. Could have been as high as 250? 

A. It could be. 

Q. Could it have been as high as 275? 

A. I don't know. I don't know. 

Q. You don't know? 

A. No. 
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Q. Okay. Could it have been as high as 
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2 

300? 



3 


A. 

I don't think so. No, it wasn't that 

4 

high. 



5 


Q. 

It was not? It was not as high as 

6 

300, 

but 

it could have been as high as 275? 

7 


A. 

I didn't say that, you said that. 

8 


Q. 

Okay. I'm not testifying, I'm just 

9 

asking questions. 

10 


A. 

Yeah, well, I'm saying that I don't 

11 

know. 

I 

gave you my best estimate of — 

12 


Q. 

Give us the upper, you've told me that 

13 

it is 

definitely not 300, give us the upper limit. 

14 

the value 

of — 

15 


A. 

I can't give you any better than I 

16 

have 

already given you, that's the best I can do. 

17 


Q. 

Okay. Less than 300 is your final 

18 

answer? 


19 


A. 

Yes, final answer. 

20 


Q. 

Okay. And that was in 1996, and that 

21 

was, 

you 

said, 20 to 30 percent of your income in 

22 

1996? 



23 


A. 

Yes, sir. 

24 


Q. 

Were there years before 1996 when you 
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1 

made 

substantially more than that amount of money 

2 

from 

litigation? 

3 


A. 

No, I don't believe so. 

4 


Q. 

And in 1996, how many claimants did 

5 

you see or evaluate on behalf of plaintiffs' 

6 

lawyers? 


7 


A. 

I don't know. 

8 


Q. 

Well, give us your, a rough idea. 

9 


A. 

It would be extremely rough, because I 


10 really don't know. 

11 Q. With the caveat that it would be 

12 extremely rough, give us your best idea. 

13 A. I'm going to say roughly 500. That's 

14 extremely rough. 

15 Q. 500. It would not — 

16 A. It might be a thousand. I don't know. 

17 Q. Could it be in the thousands? 

18 A. I've examined thousands, and — 

19 Q. No, in 1996. 

20 A. Yeah, the issue, how do I evaluate. I 

21 did several things, I did some just x-rays, I did a 

22 lot of x-ray readings and not patient evaluations, 

23 and I did a lot of patient evaluations which, so it 

24 depends on, and I did some just pulmonary function 
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1 tests that were referred, so when you do all those, 

2 and I did record reviews, so when you look at all 

3 those things, I'm trying to figure out what the 

4 percent would be in patient evaluations and what, 

5 there were a lot of x-rays which were sent to me 

6 that I read. 

7 Q. Okay. Let me ask you the question. 

8 In 1996 how many claimants did you see on behalf of 

9 or at the request of plaintiffs' lawyers? 

10 A. If, and I'm going to define see in my 

11 own way, if that means people who came into my 

12 office for a complete evaluation, I'm going to 

13 guesstimate around 500. 

14 Q. All right. 500 who you actually 


http://legacy.library.ucsf;MiLf/(tid/eln05aC0/pdfndustrydocuments.ucsf.edu/docs/pxxd0001 



15 

examined? 


16 

A. 

Yes . 

17 

Q. 

And how many who you did not actually 

18 

examine, that is to say at the request of a lawyer 

19 

you looked 

at medical records, films, other 

20 

documents or records related to claimants, how many 

21 

additional? 


22 

A. 

I don't know. 

23 

Q. 

Approximately? 

24 

A. 

I don't know. 
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1 

Q. 

In the hundreds or the thousands? 

2 

A. 

I don't know. It's probably close to 

3 

a thousand. 

but that's a guess. 

4 

Q. 

Could it have been 2,000? 

5 

A. 

I don't know. 

6 

Q. 

Could it have been 3,500 to 4,000 

7 

claimants? 


8 

A. 

I don't know. 

9 

Q. 

Could it have been 5,000? 

10 

A. 

I don't know. 

11 

Q. 

10,000? 

12 

A. 

I don't know. 

13 

Q. 

Is there any number that I could give 

14 

you which would evoke a response, no, it couldn't 

15 

be that high? 

16 

A. 

Oh, I think you're already saying 

17 

numbers that it's not that high, but I can't, I 

18 

don't want 

to try to guess. 

19 

Q. 

Give us your best estimate of the 


20 total number of claimants who you evaluated in any 

21 way at the request of plaintiffs' lawyers in 1996, 

22 your best estimate. 

23 A. I can't give you a better answer than 

24 I have given you. 
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1 Q. Okay. I hadn't asked you that 

2 question, I don't think, before, so — 

3 A. What was that? 

4 Q. I don't think I had asked you that 

5 specific question before. 

6 Give us your best, because we've gone 

7 back and forth on the definition of what see means 

8 and what saw means and so forth, so let me ask you 

9 again, and I'll move on after you give me an 

10 answer. 

11 Give us your best estimate of the 

12 number of claimants who you evaluated in any way at 

13 the request of plaintiffs' lawyers in 1996. 

14 A. I'm going to say between 1 and 2,000, 

15 and that is a rough, rough estimate. 

16 Q. Okay. And it's your testimony that, 

17 say, in 1990 you believe that the percentage of 

18 your income that was derived from examining 

19 plaintiffs or testifying on behalf of the 

20 plaintiffs bar was 20 to 30 percent? 

21 A. Yes, sir. 

22 Q. Has that percentage, obviously that 

23 would have increased since you have been 

24 semi-retired? 
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1 A. Percentage of what? 

2 Q. Of the percentage of your income that 
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is derived from litigation-related activities. 

A. Oh, yes. 

Q. All right. And when you were in 

practice, what percentage of your practice was 
devoted to occupational disease and exposers as 
opposed to non-occupational? 

A. I don't really know that, either, 
except that as to guess that it was substantial, 
since I took care of a lot of coal miners and a few 
people with asbestos lung disease and some 
occupational asthmas, that it would have been 
substantial, but I don't know specifically. 

Q. Was it mostly occupational as opposed 
to non-occupational? 

A. No, mostly it was cigarette-related 

health-related diseases. 

Q. Okay. Did your income in the 1990s, 
well, characterize your total income for us in the 
1990s. Did it remain flat, did it increase as the 
decade proceeded? 

A. I think it increased. 

Q. Can you give us an idea how much it 
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increased from, say, 1990 to 1996? 

A. I'm going to estimate again, I don't 
know specifically, but estimate maybe 30, maybe 40 
percent. 

Q. And when you were, when you've been 
evaluating cases for plaintiffs' lawyers, have you 
traveled to different states in order to give 
testimony? 

A. Yes, sir. 

Q. How many states have you traveled to 

at the request of plaintiffs' lawyers to give 
testimony? 

A. Probably 8 or 10. 

Q. Can you give us an idea what states 
those are? 


A. Virginia, Ohio, Kentucky, Tennessee, 
Louisiana, Texas. 

Q. Can you give us your best estimate of 
the amount of money that you had made as of 1990 
either testifying or consulting in litigation? 

A. No, I can't give you that, I don't 
recall, I don't know. 

Q. Can you give us a rough estimate, 
would it have been in the hundreds of thousands, 
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the tens of thousands or the millions? 

A. Up until 1990? 

Q. Yes, sir, up to and including 1990. 

A. I don't know. I would imagine it's 

approaching a million. 

Q. And then from, say, 1990, 1990 to 1993 
how much would you estimate you made from 
litigation-related activities? 

A. 1990 to '93? 


Q. Yeah. 

A. I want to estimate 600,000, but I 
can't . . . 

Q. Okay. And then from 1993 to the 

present, approximately how much do you think you've 
made from litigation-related activities? 
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16 

A. 

I'm sorry, from when? 

17 

Q. 

1993 to the present. 

18 

A. 

Oh, I would say 5 or 6 million. 

19 

Q. 

And, again, we're defining 

20 

litigation 

-related activities as being evaluations. 

21 

consultation, referrals from plaintiffs' lawyers. 

22 

99 percent 

from plaintiffs' lawyers including 

23 

testimony 

and reports and so forth? 

24 

A. 

Yes . 
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1 

Q. 

Was there ever a time when over half 

2 

of your income came from evaluating plaintiffs. 

3 

giving depositions, appearing in court and 

4 

providing 

reports? 

5 

A. 

Over half? Yes, I'd — 

6 

Q. 

Excuse me, I misspoke. Before you 

7 

retired in 

1996 . 

8 

A. 

No. 

9 

Q. 

There was never a time? 

10 

A. 

No. 

11 

Q. 

And I think you told me that now it's 


12 about 80 percent of your income. Did it become 80 

13 percent pretty much immediately after you stopped 

14 your regular practice? 

15 A. Yes, sir. 

16 Q. All right. Have you been referred 

17 cases by Ness Motley in the past? 

18 A. Yes, sir. 

19 Q. When did Ness Motley first start 

20 referring business to you? 

21 A. Either late seventies or early 

22 eighties. 

23 Q. And what led to that relationship? 

24 A. Well, I was asked by the insulators 
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1 union in the early seventies to be their physician, 

2 and I followed them, evaluated them for a period of 

3 years. And then there was a asbestos litigation, I 

4 think it was in the late seventies or early 

5 eighties, in which Ness Motley was involved in in 

6 West Virginia, and I was as a physician, pulmonary 

7 physician taking care of these and following these 

8 individuals, I was involved in that litigation. 

9 Q. Who have you dealt with at Ness 

10 Motley? 

11 A. Well, a lot of people over the years. 

12 You want everybody I can think of? 

13 Q. Yeah. 

14 A. I will give you those I can think of 

15 and there's another bunch that I can't think of. 

16 Ron Motley, Jackie Ryan, Joe Rice, Ann Ritter, Eric 

17 Bolter, P.J. Cone, II, there's Klok recently. Did 

18 I say Ann Ritter? 

19 Q. Um-hmm. 

20 A. And there have been others, but I 

21 can't remember. 

22 Q. If any others come to mind, please 

23 mention them. 

24 Are you working on any other matters 
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1 with Ness Motley currently aside from this case? 

2 A. I believe that Ness Motley, yes, I 

3 think they're involved in asbestos litigation in 
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4 which I'm — 

5 Q. How many — 

6 A. — involved with them. 

7 Q. I didn't mean to interrupt. 

8 How many other cases are you involved 

9 with, with Ness Motley, currently? 

10 A. I don't know. That might seem funny, 

11 but the timetable of cases is not me. I forget, 

12 deliberately forget an involvement with a firm 

13 immediately after it's over, and I don't keep a 

14 schedule, and I don't keep a plan, so basically all 

15 I know is that my office tells me from time to time 

16 there's a deposition coming up or an evaluation. 

17 Q. Okay. It does seem funny. Can you 

18 give us your best estimate of the number of cases 

19 that you can remember? 

20 A. I don't remember number of cases 

21 because some trials represent, may represent 8 or 

22 10 cases and some trials may represent one case and 

23 some trials may represent, at one time they 

24 represented hundreds of cases in West Virginia. I 
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1 don't think they're that big now. 

2 Q. Right. 

3 A. So my recollection is it's a bunch, 

4 and how they fall into each particular group, I 

5 just don't keep track of. 

6 Q. Okay. That's the reason I asked about 

7 number of cases, because I understand that some 

8 lawsuits have one plaintiff and some have multiple 

9 plaintiffs. Just give us your best estimate of the 

10 number of cases, cases being defined as claimants. 

11 A. Well, I'm not sure I understand what 

12 you're getting at because it's an ongoing thing. 

13 Some cases are settled, some cases are won and some 

14 cases are active and some cases are inactive and 

15 some cases go this and some, and so I just don't 

16 have any way to make an estimate. 

17 Q. How many active cases do you have with 

18 Ness Motley right now? 

19 A. I don't know. 

20 Q. I'm just looking for a sense of the 

21 volume of active cases that you have right now. 

22 A. I could give you a sense of the volume 

23 of the cases I'm active in, I was saying it's an 

24 ongoing process and I don't keep track. 
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1 Q. Okay. Is it — 

2 A. And so if I give you a number it's 

3 worse than a guess. 

4 Q. Okay. 

5 A. Because I have no basis of giving you 

6 a number, I have no basis whatsoever to give you a 

7 number. 

8 Q. Okay. Could it be currently thousands 

9 of cases, active cases for Ness Motley? 

10 A. You ask Ness Motley that question, he 

11 can probably give it to you better than I do, 

12 because again, as I said, what represents active 

13 cases now I don't keep track of, I don't have any 

14 idea what's an active case. 

15 Q. It could be, as you sit here today, 

16 thousands, you just, you don't know? 
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A. I don't think it's thousands, because 
I think that they settle these out and — but I 
don't know how long, I've done thousands of cases 
for them over the years, I can tell you that. 

Where we are today in terms of Ness Motley's cases, 
you'd get a better idea if you ask Ness Motley — 

Q. Well — 

A. Because I don't know the answer. 
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Q. Okay. Unfortunately they're not here 
right now. 

A. I understand, I understand that. 

Q. Is it your testimony that you can't 
say whether the number of active cases that you 
have for Ness Motley right now is under or over a 
thousand? 


A. It could be either. 

Q. And is it your testimony that you 


10 

can't say 

whether it' s le: 

11 

2,000? 


12 

A. 

I would think 

13 

firm of keeping — 

14 

Q. 

They're — 

15 

A. 

A better firm 

16 

answer. 


17 

Q. 

I'm sorry. 

18 

A. 

A better firm 

19 

cases dangling right now. 

20 

Q. 

5, 000? 

21 

A. 

I don't know. 

22 

Q. 

10,000? 

23 

A. 

Well, let me ' 

24 

10,000 if 

they haven't se' 


a better 


I don't really know. 


5 or 
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1 And it would be 1,000 or 500 or 20 or 100 if they 

2 settled them all last week. Since I don't know 

3 where these cases are in terms of the litigation 

4 process, I can't answer your question. 

5 Q. Since the late 1970s or early 1980s, 

6 how many claimants have you evaluated for Ness 

7 Motley total? 

8 A. I'm sorry, since when? 

9 Q. Since the late 1970s or early 1980s, 

10 which is when you said you first started working 

11 with Ness Motley, how many claimants have you 

12 evaluated at the request of Ness Motley? 

13 A. I don't know. 

14 Q. Give us your best approximation. 

15 A. You know, you're going back 10 years 

16 and asking me, you give me a decade and asking me 

17 to give you a best guess. A best guess is a 

18 terrible guess, and I'm not going to answer that, 

19 because I just, that's highly speculative, and if I 

20 can't, I just don't, really wouldn't know. 

21 Q. Can you put an upper limit on it, any 

22 upper limit? 

23 A. No, I can't put an upper limit, 

24 because I don't even recall how active I was with 
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1 Ness Motley's firm. 

2 Q. There is no number that I could give 

3 you that would evoke the response, well, it can't 

4 be that high? 
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5 A. I'm sure you can. If you say a 

6 certain number, I might say, oh, it can't be that 

7 high, but that's . . . 

8 Q. What number would that be? 

9 A. 568,321. 

10 Q. Okay. So the best that you can do is 

11 tell us it's been less than that number? 

12 A. I can't give you an estimate, I just 

13 don't know. It's too wild of a guess that I'm not 

14 going to give you. 

15 Q. I take it that since the late 1970s 

16 and eighties you've consulted on asbestos-related 

17 matters for firms other than Ness Motley? 

18 A. Yes, sir. 

19 Q. Have you consulted with any of the 

20 other law firms that are involved in this case in 

21 the past? 

22 A. Who's involved in this case? 

23 Q. Who are the folks who you've dealt 

24 with in this case? 
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A. Scott Segal. 

Q. Have you dealt with him in the past? 

A. Yes, sir. 

Q. Okay. When did you first start 

dealing with either Mr. Segal or anyone at his law 
firm? 

A. I believe it was in the eighties. 

Q. And with respect to how many claimants 

have you dealt with Mr. Segal's firm or Mr. Segal? 

A. I don't know. 

Q. Okay. If you could do your best just 
to give us, and you may — 

A. I'm going to say, this is my best, 
several hundreds. 

Q. Several hundred. Okay. You 

understand that that provides me with more 
information than I have no idea? 

A. All right, if that helps. 

Q. And have most of those or all of those 

been asbestos cases or have any of them been 
asbestos cases? 

A. I believe they have been all asbestos. 

Q. All of them? 

A. One was a medical malpractice case. 
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Q. On the plaintiff's side? 

A. Yes, sir. 

Q. Have you ever been involved in any way 
in the past — 

MR. SEGAL: Can I — 

MR. ROWLEY: Yes. 

MR. SEGAL: — just interrupt? 

MR. ROWLEY: Well, no, I don't want 
you to answer the question, of course. 

MR. SEGAL: Well, then. Doctor, I'll 
tell you what, you know your answers I'm just 
guessing, I better not answer — 

MR. ROWLEY: Well, I don't want you to 
answer by turning to him and answering, either. 

MR. SEGAL: Well, the problem is that 
you can, what you're doing is pushing for an 
answer, okay, and what's so unfair about it is he's 
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18 been called upon in so many different instances, 

19 okay? For instance, you say give me a number. 

20 MR. ROWLEY: Okay. 

21 MR. SEGAL: Well, what happened when 

22 he testified — 

23 MR. ROWLEY: You're now telling him 

24 what the answer should be. Why don't we go on to 
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the next question. I appreciate that you can make 
objections, and if you have an objection, that's 
fine, but actually I don't even think there's a 
question pending right now. 

MR. SEGAL: Well — 

MR. ROWLEY: So — 

MR. SEGAL: Let me do this, then. Let 
me just say this. I think that up to this point 
the doctor has tried to answer your questions, and 
I certainly think there's nothing wrong with you 
inquiring about who he's worked for and who he's 
been paid by and all that type of thing, but 
continually badgering him about numbers when he has 
had to testify at the court's orders on individual 
cases, on multiple cases — 

MR. ROWLEY: Counsel, there's no 
question pending right now. For all you know I'm 
done with that. 

MR. SEGAL: Well, I know, but I want 
to put this objection on the record, because he's 
been ordered by courts to testify under all kinds 
of different scenarios, he's been in court rooms 
with multiple different plaintiffs' counsel 
present, and you keep badgering him for these 
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numbers. 

MR. ROWLEY: Okay. 

MR. SEGAL: Okay? And I object to 

that. 

BY MR. ROWLEY: 

Q. All right. Now, last year how much 
money did you make? You told me the percentage but 
I don't think you told me the dollar amount. How 
much money did you make from litigation-related 
activities defined as you defined it earlier in the 
deposition, that is to say referrals from 
plaintiffs' lawyers? 

A. About a million dollars. 

Q. And in 1998 how much did you make on 
referrals from plaintiffs' lawyers? 

A. About the same. 

Q. And in 1997? 

A. Less. 

Q. How much less? 

A. I would say 800,000. 

Q. Can you give us your best estimate, 

and I understand it's not a precise number, an 
exact number, of the total amount that you have 
made from referrals from plaintiffs' lawyers from 
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the date that you started practicing until today? 

A. Well, I'm going to give you a rough 

estimate of 6 to 7, 5 1/2 to 7 million is a 

ballpark. 

Q. All right. And over the, say, the 
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last 10 years, approximately how many plaintiffs' 
law firms have referred cases to you? 

A. Many. 

Q. Approximately how many? 

A. 30, 40. 

Q. Have you worked with a firm called 
Goldberg Persky? 

A. Yes, sir. 

Q. Who have you worked with there? 

A. Well, I know Mr. Goldberg. 

Q. How many cases approximately, and 

qualify it in any way that you wish to qualify the 
answer, have you worked on at the request of 
Goldberg Persky? 

A. I'm going to say several hundred, 
which is the best that I can do. 

Q. Were those asbestos cases as well? 

A. Yes, sir. 

Q. All of them? 
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A. Yes, sir. 

Q. Have you ever been involved in any way 
in a smoking and health case before? 

A. No. 

Q. Aside from the videotape that you 
brought with you today, to the extent that that's, 
could be considered a publication, have you 
published on the issue of smoking and health? 

A. No, sir. 

Q. Have you ever drafted a paper on 

smoking and health issues with the idea of 
submitting it to a journal? 

A. No. 

Q. And consequently, you've never 

submitted such a paper to a journal? 

A. No, sir. 


17 Q. Have you ever conducted scientific 

18 work for the purpose of writing or contributing to 

19 a paper that had as its subject matter smoking and 

20 health? 

21 A. No. 

22 Q. And I asked you when the last time was 

23 that you had been retained by a defendant in a 

24 case, I'm going to ask you a different question. 
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1 Have you ever testified on behalf of a defendant in 


2 

a personal 

injury case? 


3 

A. 

I did once. 


4 

Q. 

How many years ago was that? 


5 

A. 

About 15 years ago. 


6 

Q. 

You did it once and it's not happened 

7 

again in 15 

years? 


8 

A. 

That's right. 


9 

Q. 

And just in the briefest way you 

can 

10 

explain it. 

what was the case about? 


11 

A. 

It was about a drug injury case. 


12 

Q. 

Do you have an office right now? 


13 

A. 

Yes, sir. 


14 

Q. 

Do you keep files regarding the 


15 

litigation 

that you're involved in? 


16 

A. 

No. 


17 

Q. 

You don't? 


18 

A. 

I keep individual files of cases 

that 
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19 I evaluate, I don't separate them in any way other 

20 than alphabetical order. 

21 Q. How many depositions do you think 

22 you've given over the years? 

23 A. I'm going to give you a rough guess 

24 since you like rough guesses. 
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1 Q. I want your best estimate. 

2 A. Well, my best estimate is going to be 

3 — over 30 years? 

4 Q. Um-hmm. 

5 A. Now, is this, I want to clarify, is 

6 this just for — 

7 Q. At the request of plaintiffs' 

8 lawyers. 

9 A. Plaintiffs' lawyers, okay. That does 


10 

not, 

does that include Workman's Compensation, 

11 

black 

lung? 



12 


Q. 

Not as you defined it earlier. 

13 


A. 

Because there's 

a lot of that, too. 

14 



I want to say 1 

to 200. 

15 


Q. 

1 to 200 depositions in 30 years? 

16 


A. 

Yes, sir. 


17 


Q. 

All right. Let' 

's get your CV out. I 

18 

want 

to make 

i sure that this 

is a current CV. 

19 



Here is Exhibit 

2. Is that a copy of 

20 

your 

CV? 



21 


A. 

Yes, sir. 


22 


Q. 

Is it current? 


23 


A. 

Yes, sir. 


24 


Q. 

Is there anything that you plan to add 
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1 

to this that 

. you haven't gotten around to adding? 

2 


A. 

No, sir. 


3 


Q. 

Just so I don't 

have to spend a lot of 


4 time on your educational background, is your CV 

5 accurate and complete with respect to your formal 

6 education? 

7 A. Yes, sir. 

8 Q. And so I don't have to spend a lot of 

9 time on your employment history, is your CV 

10 accurate and complete with respect to your 

11 employment history? 

12 A. I don't even think it has my 

13 employment history in it. 

14 Q. Okay. 

15 A. Except that I've been in practice in 

16 Charleston since August of 1969 continuously, 

17 that's my employment history. 

18 Q. Is there any aspect of your employment 

19 history that you intend to highlight for the jury 

20 in this case? 

21 A. I don't plan to do any particular 

22 highlighting. 

23 Q. Is there any aspect of your medical 

24 history that you plan to highlight, your 
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1 educational history? 

2 A. No. 

3 Q. All right. You told me earlier, I 

4 think, that you have two subspecialties, internal 

5 medicine and pulmonary medicine, or is that, is 

6 that right? 
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7 

A. 

Three. 


8 

Q. 

Three? 


9 

A. 

Internal medicine, critical care and 

10 

pulmonary 

medicine. 


11 

Q. 

Do you, are you a specialist 

in any 

12 

other subspecialty in medicine? 


13 

A. 

No. 


14 

Q. 

Okay. Is critical care roughly the 

15 

equivalent 

of like an emergency room? 


16 

A. 

No. 


17 

Q. 

Okay. What is it? 


18 

A. 

It's an intensive care — 


19 

Q. 

I gotcha. 


20 

A. 

— intensivist. 


21 

Q. 

Have you ever practiced as an 

internal 

22 

medicine physician? 


23 

A. 

For a while, yes, sir. 


24 

Q. 

When did you do that? 
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1 

A. 

When I started practice in 1969. 

2 

Q. 

And for how many years? 


3 

A. 

Oh, not very long. Actually, 

although 


4 I must say I did do some internal medicine with 

5 some of my pulmonary patients to the extent that I 

6 could manage their problems, but actively involved 

7 in internal medicine, probably less than a year. 

8 Q. Do you consider yourself to be a 

9 laboratory scientist? 

10 A. No. 

11 Q. Have you ever designed a laboratory 

12 study exposing animals or human beings to nicotine? 

13 A. No. 

14 Q. Have you performed any scientific work 

15 on nicotine? 

16 A. No. 

17 Q. Do you hold yourself out to your peers 

18 as an expert on the subjects of dependency or 

19 addiction? 

20 A. Not as an expert, but I have an 

21 appreciation of that subject. 

22 Q. Okay. Are you familiar with the 

23 various criteria for assessing whether a behavior 

24 can be addictive or cause dependency that appear in 
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1 the peer reviewed literature? 

2 A. Yes,sir,I am. 

3 Q. When did the first set of criteria for 

4 assessing dependency appear in the peer-reviewed 

5 literature? 

6 A. I don't know. 

7 Q. How many subsets are there in the 

8 peer-reviewed literature? 

9 A. I don't know. 

10 Q. Can you name one set for us? 

11 A. Fagerstrom, I believe that's how you 

12 pronounce it, had a criteria. As a matter of fact, 

13 it's one of the slides here that I don't intend to 

14 use. 

15 Q. The Fagerstrom questionnaire is a 

16 questionnaire. 

17 A. Yes. 

18 Q. It's not a set of criteria for 

19 assessing whether a behavior can be addictive, is 
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it? 

A. I have read, and I may have had a 
slide related to that or at least once I had some 
recollection of what criterias are involved in 
dependency. Where I got that, it may have been one 
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of the Surgeon General's reports. 

Q. How many criteria for assessing 

dependency are currently used in the published 
literature? 

A. I don't know. 

Q. Can you give us a rough idea, is it 
only 5 or could it be 15? 

A. I don't think it's 15. 

Q. Do you know? 

A. I think it's roughly 5, but that's a 
guess again. 

Q. Okay. You're talking about different 

sets of criteria for assessing the issue? 

A. Yes. 

Q. Can you tell us the most wildly used 
set of criteria? 

A. No. 

Q. Can you tell us the name of any set of 

criteria for assessing whether a behavior or 
substance can be addictive or form dependency? 

A. Give me that question again. 

Q. Sure. Can you tell us the name of any 

of the sets of criteria that are currently in use 
and that appear in the published literature? 
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A. I can't give you that. 

Q. Okay. You haven't assessed which set 

of criteria is most appropriately used under 
different circumstances, have you? 

A. No, sir. 

Q. The criteria for assessing addiction 

or dependency is really not your area? 

A. It is not. 

Q. And you don't intend to give any 
testimony in this case regarding that subject 
matter? 

A. That's correct. 

Q. And since the criteria are not your 
area, the application of the criteria obviously 
can't be your area? 

A. No. 

Q. And therefore you don't intend to 

apply those criteria to reach conclusions regarding 
that subject; true? 

A. That's true. 

Q. You don't have a degree in sociology? 

A. No. 

Q. You're not a sociologist? 

A. No. 

80 

Q. You don't hold yourself out to your 

peers as a sociologist? 

A. No. 

Q. You're not a psychologist or a 

psychiatrist? 

A. No. 

Q. You don't hold yourself out to your 


http://legacy.library.ucsf;MiLf/(tid/eln05aC0/pdfndustrydocuments.ucsf.edu/docs/pxxd0001 



8 

peers as 

a psychologist or psychiatrist? 

9 

A. 

No. 

10 

Q. 

You're not going to give any opinions 

11 

or testimony in this case on psychologic or 

12 

psychiatric issues? 

13 

A. 

No. 

14 

Q. 

You've never worked for an advertising 

15 

firm? 


16 

A. 

No. 

17 

Q. 

Or a marketing firm? 

18 

A. 

No. 

19 

Q. 

You're not an expert in communication 

20 

theory? 


21 

A. 

No. 

22 

Q. 

You're not an expert in advertising? 

23 

A. 

No. 

24 

Q. 

Or marketing? 
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1 

A. 

No. 

2 

Q. 

Those are not your areas? 

3 

A. 

No. 

4 

Q. 

You won't give any opinions in this 

5 

case regarding those subjects? 

6 

A. 

No. 

7 

Q. 

You're not an expert in animal 

8 

studies? 


9 

A. 

No. 

10 

Q. 

Never performed one? 

11 

A. 

No. 

12 

Q. 

Never designed one? 

13 

A. 

No. 

14 

Q. 

You won't be giving any opinions in 

15 

this case 

involving animal studies? 

16 

A. 

No, I don't believe so. 

17 

Q. 

Or relying on any? 

18 

A. 

No, I don't think so. 

19 

Q. 

You're not a biostatistician? 

20 

A. 

No. 

21 

Q. 

You don't hold yourself out to your 

22 

peers as 

being an expert in biostatistics? 

23 

A. 

No. 

24 

Q. 

You're not an epidemiologist? 
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1 

A. 

No. 

2 

Q. 

You don't hold yourself out to your 

3 

peers as 

being an expert in epidemiology? 

4 

A. 

No. 

5 

Q. 

Epidemiology is a field that is 

6 

different 

from your field, obviously? 

7 

A. 

Yes, sir. 

8 

Q. 

You're a treating doctor and a 

9 

consultant on litigation, that's what you do; 

10 

right? 


11 

A. 

Yes, sir. 

12 

Q. 

You will not render any epidemiologic 

13 

opinions 

in the case since you're not an 

14 

epidemiologist; is that true? 

15 

A. 

I'm not saying that. I'm able to read 

16 

epidemiological studies and assess the validity as 

17 

a pulmonologist. 

18 

Q. 

Okay. 

19 

A. 

But I'm not an expert in epidemiology. 

20 

no. 
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21 Q. Okay. Well, let's maybe break that 

22 down. You're not, first thing is you're not an 

23 expert in epidemiology? 

24 A. No. 
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1 Q. You are not? 

2 A. No. 

3 Q. And you say that you're able to read 

4 epidemiologic studies. Every one who can read is 

5 able do that, obviously? 

6 A. Yes. 

7 Q. And you mention validity. Can you 

8 tell us the difference in an epidemiologic sense 

9 between the validity of the study and the precision 

10 of the study? 

11 A. No, sir. 

12 Q. Do you have any idea, even the 

13 slightest notion of what the difference between 

14 precision and validity is in the context of an 

15 epidemiologic study? 

16 A. No, sir. 

17 Q. Consequently, you are not going to 

18 express opinions regarding the validity or the 

19 precision of any epidemiologic study in this case 

20 because you don't know the difference between those 

21 two concepts; fair? 

22 A. I'm not sure that — I have opinions 

23 of certain epidemiological surveys and certain 

24 epidemiological studies, and to the extent that I 
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1 feel competent in remarking on those, I shall. 

2 Q. My question relates to validity and 

3 precision. Since you don't know the difference 

4 between those two things, you're not going to give 

5 opinion testimony regarding the validity or 

6 precision of any particular epidemiologic study, 

7 you couldn't? 


8 

A. 

I don't think so. 


9 

Q. 

Okay. You're not qualified to do 


10 

that, you don't even — 


11 

A. 

No. 


12 

Q. 

You don't know how they differ? 


13 

A. 

No. 


14 

Q. 

I mean, how could you do it, you 

don ' t 

15 

really know 

what those two terms mean or how 

they 

16 

differ from 

each other; right? 


17 

A. 

Right. 


18 

Q. 

And are you familiar with the various 

19 

means, statistical means of controlling for 


20 

confounding 

in epidemiologic studies? 


21 

A. 

Yes, sir. 


22 

Q. 

You are? 


23 

A. 

Um-hmm. 


24 

Q. 

How many such means are there? 
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1 

A. 

Oh, I don't know specifically. I 

know 


2 that it's done and to the extent that they try to 

3 prevent a certain fact from altering the final 

4 results, I'm aware of that particular endeavor. 

5 Q. Okay. I know you've heard of it 

6 because, I mean, most people have heard of it. 

7 What I'm asking you is are you familiar with the 

8 statistical means by which confounders are 
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9 controlled for in studies? 

10 A. No, I don't. 

11 Q. And since you're not familiar with the 

12 various ways by which that's accomplished, you're 

13 not competent to look at a study and assess whether 

14 the means that were used to control for confounding 

15 were, in fact, appropriate or inappropriate? 

16 A. I wouldn't be able to do that, no. 

17 Q. Okay. So to the extent that you might 

18 refer to an epidemiologic study in your testimony, 

19 we know for sure that you haven't assessed whether 

20 the methodology by which confounders were 

21 controlled for was valid or invalid, precise or 

22 imprecise; true? 

23 A. I think that's correct, yes, sir. 

24 Q. And, of course, the control of 

86 

1 confounding is a critical part of the validity of 

2 any epidemiologic study? 


3 

A. 

I 

think 

it's important, yes, sir. 

4 

Q. 

It 

's important. It's critical, isn't 

5 it? 

6 

A. 

I ' 

m not 

certain that — the way I 


7 assess an epidemiological study has to do with its 

8 conclusions, and also I have to rely on others who 

9 are important epidemiologists to comment on that, 

10 so that's where I get some of my information as to 

11 the validity. 

12 Q. You have to rely on those people 

13 because that's not your area of expertise? 

14 A. That's right. 

15 Q. And the jury in this case would have 

16 to rely on those people, they can't rely on you for 

17 that because that's not your area? 

18 A. I'm not sure they can't rely on an 

19 opinion on study that I give based upon certain 

20 reasonable assumptions. 

21 Q. Okay. Can you name a study that is 

22 contained in any of the Surgeon General's reports 

23 that you brought with you today with respect to 

24 what you've assessed validity as opposed to 
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1 precision. 

2 A. No, I haven't done any of that. 

3 Q. You have not attempted to assess 

4 whether any of those studies are scientifically 

5 valid? 

6 A. No, I have not. 

7 Q. And consequently you cannot express an 

8 opinion that is your opinion. Dr. Gaziano's 

9 opinion, as to whether those studies are valid or 

10 invalid because you haven't assessed them? 

11 A. That's right. 

12 Q. And consequently at trial you are not 

13 going to render any opinions as to whether any of 

14 those studies or any other studies that are 

15 epidemiologic or biostatistical in nature are valid 

16 or invalid, you can't because you haven't done the 

17 work to do it? 

18 A. I'm not saying I can't do that, 

19 because I have to depend, in the practice of 

20 medicine I have to depend on what is said in the 

21 literature. I mean, I can't, you know, I read a 
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22 review, I read an article and I have to read it and 

23 then I have to judge it and then I have to act on 

24 it. So for me to say I don't know, I don't know 
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1 what this is all about is not right either, is not 

2 correct either. 


3 

Q. 

I didn't ask you if you 

knew what's 

4 

A. 

So — 


5 

Q. 

I'm sorry. 


6 

A. 

I'm not, I haven't been 

trained in 


7 medicine for, continued my education in medicine 

8 not to be able to observe the literature and have 

9 an opinion of the literature. If I were that, if I 

10 were that inadequate I would certainly not be a, I 

11 couldn't be a physician. 

12 Q. I have no idea what you're talking 

13 about. What inadequate? 

14 A. Inadequate in being able to assess the 

15 reasonableness of conclusions in the literature. 

16 Q. Well, why don't you tell us which of 

17 the studies that you rely in this case, with 

18 respect to which of them you have assessed 

19 scientific validity in terms specifically of 

20 controlling for confounding? 

21 A. I haven't, and I don't intend to do 

22 that. That's — 

23 Q. Okay, very good. With respect to 

24 which of these studies that you relied in this case 
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1 have you assessed the issue of statistical 

2 interaction? 

3 A. I have not assessed any of them in 

4 that regard. 

5 Q. With respect to which have you 

6 assessed the question or issue of bias? 

7 A. I have not assessed them. 

8 Q. Is a confounded relative risk estimate 

9 a valid estimate? Is it meaningful in any way as 

10 to value? 

11 A. I don't know. 

12 Q. Is an estimate in the epidemiologic 

13 literature that is affected by bias a valid 

14 estimate, is it meaningful in any way? 

15 A. It can be, it depends on what the bias 

16 represents. It can be, it can be considered, it 

17 doesn't invalidate the study. 

18 Q. It could? 

19 A. It may and it may not. 

20 Q. It may not, you would have to assess 

21 the study in terms of its design and methodology 

22 and how it was carried out in order to determine 

23 whether the presence and extent of bias invalidated 

24 the conclusions, obviously, one would have to do 
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1 that? 

2 A. Yes. 

3 Q. And you haven't done that with respect 

4 to any of these studies? 

5 A. I have not. 

6 Q. Okay. Can you — by the way, you used 

7 the word "risk" in your report. Do you remember 

8 that? For this case you used the word "risk, " 

9 r-i-s-k. Do you recall that? 
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10 

A. 

No, I'm not sure what context I used 

11 

the word "risk." 

12 

Q. 

Okay. Do you have a copy of your 

13 

report in front of you? 

14 


No, go ahead, that's for you. 

15 

A. 

Okay. 

16 

Q. 

I think it's on page 2. 

17 

A. 

All right. 

18 

Q. 

You see in the middle of the page you 

19 

say, A current smoker with a history of smoking has 

20 

a significantly increased, what's the word there. 

21 

risk? 


22 

A. 

What paragraph? 

23 

Q. 

A current smoker, middle of the page. 

24 

A. 

Current smoker. 
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1 

Q. 

Do you see that? A current smoker. 

2 

are you there? 

3 

A. 

Yes, I understand, yes. 

4 

Q. 

"A current smoker with the history of 

5 

smoking has 

a significantly increased risk of 

6 

contracting 

a smoking-related disease regardless of 

7 

other risk 

factors." Is that what you said? 

8 

A. 

Yes, sir. 

9 

Q. 

You understand that there are many and 


10 varied concepts of risk in the epidemiologic and 

11 other literature, obviously? You know that? 

12 A. I'm speaking in terms of other risk 

13 factors for specific cigarette-related diseases. 

14 Q. Right. These various concepts apply 

15 to that. You understand that there are different 

16 concepts of risk in the epidemiologic literature? 

17 Or did you know that? 

18 A. I didn't know that. 

19 Q. You didn't know that. Do you know the 

20 difference between deterministic risk model and a 

21 stochastic risk model? 

22 A. No, I do not. 

23 Q. Do you know to what extent any 

24 particular model of risk may be valid or invalid? 
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1 A. I do not know. 

2 Q. Can you tell us, well, I need to know 

3 what kind of risk you're talking about in your 

4 report. Are you talking about statistical risk or 

5 biologic risk? 

6 A. I'm talking largely, if I'm talking 

7 about statistical risk I know that there are 

8 statistical risks for certain diseases, and that's 

9 what I meant in that particular sentence. 

10 Q. You understand that there's a 

11 difference between statistical risk and biologic 

12 risk, they are not the same thing? 

13 A. No, I'm not familiar with the 

14 difference of that concept, no, sir. 

15 Q. Well, you don't think that there's, 

16 that statistical risk and biologic risk are the 

17 same thing, do you? 

18 A. I don't think they are since the way 

19 you word that question. You seem to know the 

20 answer and I don't know the answer. 

21 Q. Okay. You don't know. Very good. 

22 A. So I don't know. 
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23 Q. Okay. So you don't know whether when 

24 you refer to risk in your report which concept of 
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1 risk you're referring to? 

2 A. I know what concept of risk I'm 

3 thinking of. 

4 Q. Is it — 

5 A. As it relates to diseases relating, 

6 certain types of diseases and what the risk factors 

7 are involved. 

8 Q. You're talking about statistical risk? 

9 A. Yes, largely statistical risk. 

10 Q. What do you mean by largely? 

11 A. Well, that's what I'm referring to is 

12 the risks of certain diseases, one of the causes of 

13 which may be cigarette smoking. 

14 Q. Okay. By largely statistical risk you 

15 mean solely statistical risk, you are not referring 

16 to any aspect of risk other than statistical risk? 

17 A. I believe that's what it is, yes, sir. 

18 Q. Okay. Can you — How are these 

19 statistical risks expressed in the literature? 

20 A. They're expressed as added risk for 

21 contracting certain types of diseases, and certain 

22 measures are given to them, certain risk factors 

23 are given to these entities. 

24 Q. I'm not sure I know what that means. 
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1 What's the metric? 

2 A. I'm not familiar with the metric. 

3 Q. Do you understand what a metric is? 

4 A. I know what the term metric is, a 

5 measure. 

6 Q. You don't know the metric for 

7 assessing risk in the peer-reviewed literature? 

8 A. No. 

9 Q. The metric, of course, would tell us 

10 whether the risk was significant or insignificant, 

11 that's what it would tell us? 

12 A. I see. 

13 Q. Is that right? 

14 A. I don't know. 

15 Q. Well, what would tell us whether a 

16 risk is significant or insignificant? 

17 A. I think what tells me the risk is 

18 significant or insignificant is the medical 

19 literature that has given over the years the, a 

20 summary of certain activities epidemiologically 

21 studied that create a risk for certain kinds of 

22 activities and certain kinds of diseases, so that 

23 the literature is replete with an association 

24 between cigarette smoking and lung cancer. And 
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1 that's, and so cigarette smoking is a risk for 

2 getting lung cancer. And so I think it's a 

3 universal knowledge that people who, such as 

4 myself, and even the lay public can assume that the 

5 literature has, it has competently expressed that 

6 there is risks of cigarette smoking and a proximate 

7 magnitude of that risk for lung cancer. And so 

8 other things are the same way, coronary disease and 

9 what the risk of cigarette smoking is to coronary 
10 disease. 
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11 

Q. 

Do you remember the question that I 

12 

asked you? 


13 

A. 

I don't remember, no. 

14 

Q. 

I don't think that you answered it. 

15 

A. 

Oh, I see. 

16 


MR. ROWLEY: Could you read the 

17 

question back, please? 

18 


THE REPORTER: "Well, what would tell 

19 

us whether 

a risk is significant or insignificant?" 

20 

BY M 
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